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Senate Bill 266, of the 146th General Assembly, was signed into law on August 8, 2012.  The intent of the bill was to implement the recommendations of the Justice Reinvestment Task Force, promoting informed decision making in the criminal justice system by, “institutionalizing the use of evidence-based practices in decisions concerning bail, rehabilitation and probation supervision,” to ensure that our limited resources are focused on those individuals who are at highest risk of re-offense and failure to appear.

Senate Bill 266 provided for several amendments to Title 11 of the Delaware Code.  Applicable to the Justice of the Peace Court was the requirement that a Risk Assessment Instrument be implemented in the making of a release determination.  Specifically, 11 Del.C. Section 2104(a)(3) now reads (in pertinent part):


“In making a release determination, or imposing conditions set forth in 2108 of this title, the court shall employ an objective risk assessment instrument to gauge the person’s risk of flight and re-arrest.  The risk assessment instrument shall be responsive to the needs of victims of domestic violence and sexual assault.  The Statistical Analysis Center shall provide the court with a report of rates of re-arrest and failure to appear as required by persons released by the court.  Use of the objective risk assessment instrument shall commence by December 31, 2013.”


Upon enactment of Senate Bill 266, the Justice of the Peace Court convened meetings with stakeholders to develop an objective instrument.  Through careful consideration of validated instruments used in other states, the Risk Assessment Instrument was created and has been programmed into the DELJIS system
.  


The Risk Assessment Instrument is comprised of five sections.  Section 1 is pre-populated by the DELJIS system and assesses the following items:  age of the defendant, the number of failure to appear capiases over a five year period, the number of total failure to appear capiases for felony charges, whether the current case involves a felony charge, whether defendant’s criminal history includes two or more felony convictions, whether the defendant’s criminal history includes Title 11, 16 and DUI misdemeanor convictions, whether the defendant is currently on probation or parole and whether the defendant has open current bail on another pending case.  Section 2, which shall be scored by the bail-setting judge, includes two queries: whether the defendant was unemployed at the time of arrest and whether the defendant has lived at their current residence for more than 12 months.  Section 3 provides the cumulative scores of sections 1 and 2 to arrive at the total risk score.

Sections 4 and 5 of the Risk Assessment Instrument are not scored as part of the total risk score, but the factors therein should be considered as part of the totality of the circumstances assessment when setting bail.  Section 4 includes considerations regarding victims of domestic violence, sexual assault and/or the use of a firearm or deadly weapon in the instant offense.  Section 5 is intended for domestic violence offenses only and considers the outcome of the Domestic Violence Lethality Assessment if one was completed by the first responder.


Beginning December 31, 2013, the Risk Assessment Instrument will begin printing for every initial charge
 for the following case types: felony, Misdemeanor A, Title 16, DUI and any alcohol related charges and any domestic violence charge.  For these cases, it is the policy of the Justice of the Peace Court that the judge determining bail shall complete the Risk Assessment Instrument and use that information as presumptive guidance when making the bail decision.  Court staff shall enter the information from the completed Risk Assessment into DELJIS.  In addition to its use in the above listed case types, it is the policy of the Justice of the Peace Court that judges will complete the Risk Assessment Instrument on any occasion when a defendant is to be detained, regardless of the charge level.  In order to do so, the risk assessment instrument will need to be printed manually for these cases.

The scoring mechanism of the Risk Assessment Instrument will categorize a defendant’s risk of re-offense and failure to appear as low risk, medium risk or high risk.  Based upon this information, there exists a presumption that high-risk individuals shall be detained and that low-risk individuals shall not be detained.  This presumption may be overridden based upon a totality of the circumstances analysis.  If overridden, the judge shall indicate this on the Risk Assessment Instrument in the method prescribed in the attached instructions and indicate the reasoning behind the override on the standard Bail and Disposition form.

Throughout the course of the next year, the Risk Assessment Instrument will be validated to ensure that it is properly measuring risk of re-offense and failure to reappear.  During this time, we will continue to seek feedback regarding the use and content of the instrument, to achieve the goal of making a bail and release decision with the most information and tools available.


While mandatory usage of the Risk Assessment Instrument will not begin until December 31, 2013, the Instrument will begin printing out soon after the issuance of this policy to give judges and clerical staff and opportunity to become accustom to its features and to identify any remaining issues with its implementation.  If you have any questions about the implementation process, please contact Marianne Kennedy or Charlotte Walsh. 
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� A copy of the Risk Assessment Instrument is attached for reference.


� The Risk Assessment Instrument will not be used for capiases.





