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Scope:

This Policy Directive explains the procedure and supporting authority for issues that arise while a fugitive defendant is awaiting requisition. 
Justice of the Peace Court Policy:


The policy and procedure related to fugitive defendants is statutorily different depending upon whether a waiver of extradition has been executed.  This Policy Directive addresses issues that arise in both circumstances.

It is the policy of the Justice of the Peace Court that, upon waiver of extradition, a fugitive shall be held without bail and advised of their right to file a Writ of Habeas Corpus in Superior Court at any time if they believe they are being held in contradiction of their constitutional rights.  The Justice of the Peace Court may set a date by which the requesting state shall pick up the fugitive and may perform a records review on that date to ensure that the requesting state has complied.  If the requesting state has not complied, the Justice of the Peace Court may contact the requesting state to ascertain information about rendition
.  A fugitive warrant may not be dismissed prior to 30 days and may only be dismissed after 30 days pursuant to a Writ of Habeas Corpus decided in the Superior Court.
It is the policy of the Justice of the Peace Court that when a defendant does not waive extradition and is either committed or released upon bail, only one extension of time of commitment may be ordered at the request of the State, not to exceed 60 days. 

Policy Directives/Legal Memoranda Affected:
Legal Memorandum 80-9 and its three supplements provide extensive guidance on the topic of extradition, including fugitive warrants.  To the extent that any guidance provided in Legal Memorandum 80-9 or its supplements conflicts with the information provided in this Policy Directive, this policy directive supersedes the legal memorandum.
Policy Directive 97-163 (4th revision) is related in that it clarifies that extradition hearings and waivers of extradition may be made by videophone.

Effective Date:

This policy shall take effect immediately upon issuance and shall continue until further notice. 
Discussion:


Upon Waiver of Extradition

The responsibilities of the Justices of the Peace following the commitment of a defendant who has waived extradition are not clearly delineated in statute or rule and, as such, differing practices have developed amongst the counties.  This discussion sets forth the legal options available to the Justices of the Peace regarding requisition of a fugitive when extradition has been waived.

A fugitive warrant identifies and authorizes the arrest of a person who is wanted for criminal activity in one state and subsequently found and detained in another state.  Once a fugitive warrant is issued, the defendant is presented before the Justice of the Peace Court for a hearing, at which time the defendant is notified of their requisition rights; they may either waive extradition or they may contest the legality of the arrest pursuant to 11 Del.C. §2510.
  If the defendant contests the legality of their arrest, bail is set and a requisition hearing is scheduled 30 days out to allow the demanding state to produce a Governor’s warrant for the defendant.  Ultimately, when the arrest is contested, the demanding state is allowed no more than 90 days to produce the Governor’s warrant.
  

If, at the time defendant is initially presented to the Justice of the Peace, he or she waives extradition, the defendant is essentially consenting to be returned to the demanding state pursuant to 11 Del.C.  §2526.
  This consent and a properly executed waiver of extradition is the legal equivalent of a Governor’s Warrant.
  As such, the defendant is then held without bail awaiting pick-up from the demanding state.  The defendant is also advised of their right to file a Petition for Writ of Habeas Corpus in the Superior Court if they believe that they are being held in contradiction of their constitutional rights.


Following the waiver of extradition, and at the time of commitment, Justices of the Peace may set a date by which the demanding state must commence requisition.  Upon that date, the Justice of the Peace may conduct a records review
 to determine whether the demanding state has complied with the Court’s order to retrieve the defendant and, if not, may contact the demanding state to inquire as to the delay.
  In most instances, this contact will be initiated by the State Detective upon notification from the Court that the demanding state is non-compliant.  The Justice of the Peace Court, however, does not have the authority to release the defendant at any time, even if the demanding state has not complied with the Justice of the Peace Court order.  To do so would be, in effect, proceeding as though a Petition for a Writ of Habeas Corpus had been filed in our Court and making a determination as to whether the defendant has been held for too long or in contradiction of their constitutional rights.  It is not within the authority of a Justice of the Peace to make such a determination as only Superior Court has the jurisdiction to hear and decide a Petition for a Writ of Habeas Corpus.

Pursuant to 18 U.S.C. §3182, if an agent from the demanding state does not appear within thirty days from the time of arrest, the prisoner may be discharged (emphasis added).
  While on its face, this may read as authority for a Justice of the Peace to discharge a defendant that has not been picked up within 30 days, it instead provides the authority for the Superior Court to order discharge after a properly filed and heard Petition for a Writ of Habeas Corpus.  Such a discharge is discretionary and would only occur upon the request of a defendant who believes that they have been held too long.  
Based upon the above, it is permissible and, in many instances, useful, for a Justice of the Peace to follow-up on the requisition of a fugitive defendant, or follow-up with the State Detective to determine if a dismissal will be filed.  However, a Justice of the Peace is without the authority to actually release the defendant, even after 30 days have expired.  The defendant has the legal remedy of filing a Petition for a Writ of Habeas Corpus in the Superior Court if they believe that they are being held in contradiction of their constitutional rights.  

Defendant Has Not Waived Extradition

In situations where the defendant does not waive extradition, the defendant has not consented to be returned to the demanding state and a Governor’s Warrant must be obtained by the State.  In these instances, Justices of the Peace shall set bail according to the Delaware bail guidelines based upon the totality of the circumstances, with flight being a potential aggravating factor.  The Justice of the Peace shall then schedule a requisition hearing thirty days out.

At the requisition hearing, it is the responsibility of the State to present to the Court a Governor’s Warrant, a dismissal or a status report on the progress of the Governor’s Warrant with a request for a continuance.
  The request for continuance is permitted pursuant to 11 Del.C. §2517, which provides authority for a Justice of the Peace to recommit a defendant for a further period, “…not to exceed 60 days.”
  The statute likewise permits a Justice of the Peace to re-bond a defendant for a period not to exceed sixty days after the date of the new bond.
While it has become the practice at certain court locations to permit the state two continuance requests of thirty days each, the statute does not provide for more than one request.  The language of the statute reads that the accused may be recommitted for “…a further period not to exceed 60 days,” (emphasis added) or may be re-bonded, “…within a period not to exceed 60 days.” (emphasis added).  While there exists no Delaware case law on this topic, in reviewing a similar statute, the Court of Appeals of Michigan stated, “This Court holds that the use of the article “a” appearing in the phrase ‘a further period’ authorized the lower court to recommit one time while awaiting the execution of the governor’s warrant.”
  The Delaware statute, likewise, uses the article “a” and does not mention multiple continuance requests.  Although the end result may be that the defendant is recommitted or re-bonded for the same number of days, the additional hearing is not an economical use of judicial resources.  Following this analysis, the State may request one continuance not to exceed sixty days.  If the State requests a continuance period of less than sixty days, it is constrained by the requested timeframe and would not be entitled to an additional continuance request.
Conclusion

It is the policy of the Justice of the Peace Court that when a fugitive defendant does not waive extradition, the defendant is committed or bail is set and a requisition hearing held within thirty days.  The State may request one continuance to obtain a Governor’s Warrant, not to exceed an additional sixty days.

When a defendant has waived extradition, that waiver acts as a Governor’s Warrant and the fugitive shall be held without bail.  The Justice of the Peace Court may set a date upon which to perform a records review to ensure that the requesting state has retrieved the defendant and, if not, may inquire as to the delay.  A fugitive warrant may not be dismissed by the Justice of the Peace Court at any time
 and may only be dismissed after 30 days pursuant to a Writ of Habeas Corpus decided in the Superior Court.
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� Although this policy directive regularly refers to the Justice of the Peace Court making contact with a requesting state, in practice, it is usually the State Detective that does so, upon referral from the Court.


� 11 Del.C. §2510 states, “No person arrested upon such warrant shall be delivered over to the agent whom the executive authority demanding the person has appointed to receive the person unless the person is first taken forthwith before a judge of a court of record or a justice of the peace in this State, who shall inform the person of the demand made for the person's surrender and of the crime with which the person is charged, and that the person has the right to demand and procure legal counsel. If the prisoner or the prisoner's counsel states that the person or they desire to test the legality of the prisoner's arrest, the judge or justice of the peace shall fix a reasonable time to be allowed within which to apply for a writ of habeas corpus. Although this is subject to the judges’ discretion, a reasonable amount of time would likely be within 30 days.  When such writ is applied for, notice thereof, and of the time and place of hearing thereon, shall be given to the Deputy Attorney General of the county in which the arrest is made and in which the accused is in custody, or to the Attorney General or the Chief Deputy Attorney General, and to the agent of the demanding state.”


� 11 Del.C. §2517 states, “If the accused is not arrested under warrant of the Governor by the expiration of the time specified in the warrant or bond, a judge or justice of the peace may discharge the accused or may recommit the accused for a further period not to exceed 60 days, or a judge or justice of the peace may again take bail for the accused's appearance and surrender, as provided in § 2516 of this title, but within a period not to exceed 60 days after the date of such new bond.


� 11 Del.C. §2526 states, “Any person arrested or detained for the commission of a crime in a foreign jurisdiction, may, after the rights to demand requisition papers have been fully explained, waive requisition and consent to return to the jurisdiction in which the person is wanted. The waiver of requisition shall be in writing, and shall set forth that the person voluntarily waives requisition and that the person's rights have been fully explained and are understood, which shall be signed by the prisoner and 3 other witnesses in the prisoner's presence. The proper signing of such a waiver of requisition shall constitute ample authority for the sheriff, or other officer having the prisoner in custody, to deliver the prisoner to the duly authorized agent commissioned to receive the prisoner. The sheriff, or other officer having the prisoner in charge, before the officer surrenders the prisoner shall be satisfied that the agent is duly authorized and commissioned to receive the prisoner, and shall, unless the agent is a known peace officer, demand and retain the agent's warrant of authority, which the officer shall file and preserve together with the prisoner's waiver of requisition.”


� See Del.Op.Atty.Gen 88-1011 (Del. A.G.), 1988 WL 383433.  This opinion states that the authority given to arresting officers to deliver a prisoner who has executed a waiver of extradition directly to the “authorized agent” of the demanding state is identical to the authority conferred by a Governor’s Warrant.  As such, a waiver of extradition operates in the same way as if a Governor’s Warrant has been issued.


� It is not necessary to hold an actual hearing in these circumstances.


� This Policy Directive is not intended to require Justices of the Peace to follow-up on requisition of fugitive defendants, but to provide a procedure and context should they wish to do so.


� 10 Del.C. §6901 states, in pertinent part, “The writ of habeas corpus shall be awarded and issued by the Superior Court…” 


� 18 U.S.C. §3182 states, “Whenever the executive authority of any State or Territory demands any person as a fugitive from justice, of the executive authority of any State, District, or Territory to which such person has fled, and produces a copy of an indictment found or an affidavit made before a magistrate of any State or Territory, charging the person demanded with having committed treason, felony, or other crime, certified as authentic by the governor or chief magistrate of the State or Territory from whence the person so charged has fled, the executive authority of the State, District, or Territory to which such person has fled shall cause him to be arrested and secured, and notify the executive authority making such demand, or the agent of such authority appointed to receive the fugitive, and shall cause the fugitive to be delivered to such agent when he shall appear. If no such agent appears within thirty days from the time of the arrest, the prisoner may be discharged.”


� Since the burden of presenting a Governor’s Warrant, dismissal, or status report falls upon the State, should the State fail to appear for the hearing, the Court may dismiss the matter.  Likewise, if the status report includes a request for continuance, the burden falls upon the State to provide notice to the defendant of the continuance request and a reasonable opportunity to respond.


� 11 Del.C. §2517 states, “If the accused is not arrested under warrant of the Governor by the expiration of the time specified in the warrant or bond, a judge or justice of the peace may discharge the accused or may recommit the accused for a further period not to exceed 60 days, or a judge or justice of the peace may again take bail for the accused's appearance and surrender, as provided in § 2516 of this title, but within a period not to exceed 60 days after the date of such new bond.”


� People v. White, 140 N.W.2d 578, 579 (Mich.App. 1966).  


� The Court may always dismiss the case if there is a dismissal request by the State.
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