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RE:

Bail Policy 
______________________________________________________________________________                  
JUSTICE OF THE PEACE COURT POLICY
Under Delaware constitutional law and statute, presumptive bail is release upon a defendant’s own recognizance or upon an unsecured appearance bond.
 Justices of the peace shall depart from the presumptive bail only if a “totality of the circumstances” analysis determines that secured bail is necessary to ensure the defendant’s appearance as required and/or the safety of the victim(s) and the community.  The ultimate bail decision made by an individual justice of the peace is within that judge’s discretion.  However, as a foundation for ensuring all bail decisions are the result of a “totality of the circumstances” analysis, every justice of the peace shall follow, as closely as possible, the processes described within a new Bail Benchbook introduced with this Policy Directive No. 11-242 and Legal Memorandum No. 11-294.
  A new CCP/FC/SC Bail Worksheet shall be used for every case at the defendant’s initial appearance on charges NOT within the jurisdiction of the Justice of the Peace Court.
  A new JP Bail & Disposition Worksheet shall be used for all cases within the jurisdiction of Justice of the Peace Court whether the defendant transfers to CCP or FC or remains in Justice of the Peace Court for final disposition.
POLICY DIRECTIVES AFFECTED


The following are hereby rescinded as of this writing:


Policy Directive 87-108;



Policy Directive 87-108 (Supplement).

EFFECTIVE DATE

This policy shall take effect immediately.
DISCUSSION

The bail-setting function is an important and complex statutory duty of a justice of the peace, and previous Chief Magistrates have recognized that it should be periodically reviewed.
 A comprehensive review requires an evaluation of the Court’s effectiveness in adhering to the provisions of the U.S. Constitution, the Delaware Constitution, Delaware’s bail statutes, caselaw, and Justice of the Peace Court criminal rules; a re-assessment of the recommended monetary ranges; and a review of the factors influencing the bail decision. This review takes place in Legal Memorandum 11-294. This policy directive accompanies LM 11-294 .
A “totality of the circumstances” analysis requires that the justice of the peace not blindly rely on the recommended monetary ranges when determining the type or amount of bail. The justice of the peace shall:
· Take an individualized approach to each defendant and go through the process of considering the various legally relevant factors prior to making a bail determination; 
· Keep in mind the twin purposes of bail: to ensure the appearance of the accused at all scheduled court dates and to ensure the safety of the victim and community; 
· Order the least restrictive bail type and amount for each case. Consider unsecured bail with appropriate conditions of release as an alternative to secured bail; 
· Document all factors which lead to a secured bail decision and those that lead to a bail decision outside the recommended monetary range for the offense classification (either lower or higher). 
 
The words “secured” and “unsecured” do not appear on the new recommended monetary ranges. The low-end values remain the same. The high-end values have been increased by a factor of 2.29, which represents the increase in the Consumer Price Index since Judge Barron implemented monetary bail guidelines, rounded off to the nearest $10,000. They are sufficiently broad to encompass almost all bail determinations.
There will no longer be a separate and distinct set of recommended monetary ranges for bail for drug offenses. Drug offenses will be viewed primarily in terms of their offense classification. A justice of the peace shall consider factors such as the type of drug and quantity of drug and other information articulated in the warrant’s probable cause statement or in a police officer’s verbal statement in open court as aggravating or mitigating factors when making the decision on the amount of bail, just as he or she does for non-drug offenses.
   

Due to limitations imposed by the automated case processing system, the justice of the peace shall use only one bail type for any single case. When the bail ordered for the most serious charge is unsecured, all the remaining charges shall have an unsecured bail. When the bail ordered for the most serious charge is secured, all the remaining charges shall have a secured bail. When a charge for a violation which carries no possibility of incarceration appears in conjunction with a charge(s) for which secured bail is ordered, the bail for the “non-jailable” violation may be set at no more than $1.00 secured. The justice of the peace shall consider a reasonable total amount of bail for each case and determine bail for each charge on the case accordingly.
New bail-setting tools have been created to make the “totality of the circumstances” bail-setting process flow as quickly and easily as possible, while providing uniformity and consistency within the bounds of judicial discretion.  These worksheets divide cases based on subject-matter jurisdiction. The first of these worksheets is the “CCP/FC/SC Bail Worksheet” covering cases within the exclusive jurisdiction of the upper courts.  This worksheet provides a format that incorporates the legally relevant bail factors into a checklist permitting quick review and notation by the judge.  The second worksheet, entitled “JP Bail & Disposition Worksheet,” covers cases within the jurisdiction of Justice of the Peace Court, even when the defendant elects to transfer to the Court of Common Pleas.  It also covers cases that fall within the jurisdiction of Family Court but are not identifiable by the automated case management system.
  

The worksheets allow the judge to review and record factors affecting likelihood of appearance at court and danger to the victim and/or community and provide documentation for each bail decision.  These new worksheets will be entered as forms into the court’s automated computer system (DELJIS) to increase its efficiency.  “Word” versions of the new worksheets are found as supplements to this policy directive.
This policy directive, Legal Memorandum No. 11-294, the new CCP/FC/SC Bail Worksheet, the new JP Bail & Disposition Worksheet, the new recommended monetary ranges, the Special Procedures, and appendices constitute the Bail Benchbook. This Bail Benchbook is intended to present a comprehensive document on bail.  The Bail Benchbook materials are also available for review and printing on the Court’s ZJIC drive.
 The goal is to provide a “one-stop shopping” approach to bail – one source for justices of the peace to consult when determining the type and amount of bail, conditions of release and special bail procedures.
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� 11 Del. C. § 2101 and 11 Del C. § 2105(a). 


� The Bail Benchbook incorporates this policy directive, Legal Memorandum No. 11-294, the new jurisdiction-based worksheets, the new recommended monetary ranges, and all appendices.


� Exceptions are the use of specialized Bail & Disposition worksheets, such as the Juvenile and the Truancy Bail & Disposition worksheets.


� 11 Del. C. § 5909; Legal Memoranda No. 81-79 and No. 85-138 (Chief Magistrate Barron) and Legal Memorandum No. 92-191 (Chief Magistrate Richardson).





� 11 Del. C. § 2105(c) – “If the court has determined that the accused shall not be released in accordance with this section, it shall make a record finding of the reason or reasons for such action and shall permit the release of the accused upon the furnishing of surety satisfactory to the court in an amount to be determined by the court.”


� Refer to Special Procedure entitled “Drug Offenses.”


� For example, cases involving the definition of “family” found within 11 Del. C. § 901(12) and those involving certain Title 21 charges lodged against defendants aged 16 to 18 are not easily identifiable by the automated case management system.


� The drive is:  jp on ‘ZJIC-STORAGE.STATE.DE.US’ (S:).  The folder is:  Bail Committee.  Then open the BAIL BENCHBOOK folder.  
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