LEGAL MEMORANDUM 96-212 
(SUPPLEMENTED 2007)
From:
Hon. Alan G. Davis



CHIEF MAGISTRATE
TO:

ALL JUSTICES OF THE PEACE
DATE:
FEBRUARY 23, 2007
RE:

Probable cause determinations by delaware

Justices of the Peace on certain federal offenses  



Legal Memorandum 96-212 (Mar. 11, 1996) addresses the authority of a Delaware justice of the peace to conduct initial appearances on federal charges under certain circumstances.  This Supplement to Legal Memorandum 96-212 discusses the specific application of that authority to enhanced efforts by federal and local authorities to enforce federal firearm statutes.
BACKGROUND
During the week of February 4, 2007, the United States Attorney’s Office for the District of Delaware (“USAO DE”) announced an initiative to enhance enforcement of federal firearms statutes within the City of Wilmington.  The initiative, denominated FED UP, is a joint effort of that office; the Bureau of Alcohol, Tobacco, Firearms & Explosives; and the Wilmington Police Department.  Given this effort, it is reasonable to anticipate that there will be an increase in the number of warrantless arrests by federal agents and that these arrests may occur on weekends, when the United States Magistrate may be unavailable.  The Supreme Court of the United States has ruled, however, that law enforcement officials presumptively violate the Fourth Amendment by failing to obtain a probable cause determination from an independent judicial officer within forty-eight hours of an arrest.
  So depending on the time of the arrest under FED UP and the availability of the United State Magistrate, federal agents may be seeking probable cause determinations from Delaware justices of the peace in avoid a violation of the arrestee’s Fourth Amendment rights.  

SUMMARY
This memorandum reaffirms that, when the United States Magistrate is not reasonably available, Delaware justices of the peace have the authority to preside over the submission of complaints accusing persons of federal firearms violations and determine whether probable cause for those violations exists. By signing off on such complaints the justice of the peace acknowledges that the complaining agent has sworn to and signed the complaint before the justice of the peace.  In addition, the signature of the justice of the peace on the complaint signifies that the justice of the peace has determined that the agent has presented probable cause to believe that the alleged offense was committed and the accused committed it.
  Thus, if the justice of the peace finds that the complaint and supporting affidavit establish probable cause, the justice of the peace may sign the complaint.  If, on the other hand, probable cause is not evident in the complaint and supporting affidavit, the justice of the peace should not sign the complaint.
DISCUSSION
Federal criminal law prohibits a person convicted of a crime punishable by imprisonment for greater than one year from knowingly shipping or transporting in interstate commerce, or knowingly possessing in or affecting commerce, any firearm or ammunition.
  Federal law enforcement officials most frequently initiate prosecutions under this statute when a records check on a subject found in possession a firearm discloses a qualifying, prior conviction.  
Although a federal official may arrest without a warrant under such circumstances, United States Supreme Court decisions require that the accused appear promptly before an independent judicial officer for a probable cause determination as a prerequisite to any extended period of detention.
  As a general matter, a judicial determination of probable cause within forty-eight hours of arrest satisfies the promptness requirement.
  When there is a delay of greater than forty-eight hours, however, the prosecuting authority must show extraordinary circumstances to avoid a presumptive Fourth Amendment violation.
  And the fact that there was an intervening weekend between arrest and presentment does not rise to an extraordinary circumstance.
 
The forty-eight hour requirement normally provides ample time for federal law enforcement officials to present a complaint and affidavit of probable cause to a United States magistrate for a probable cause determination.  In a federal district such as Delaware, however, where only one United States magistrate is appointed, the unavailability of the federal magistrate might foreclose compliance with the promptness requirement.  Both federal criminal statutes and the rules of federal criminal procedure address this potential impediment.
Federal law authorizes a state justice of the peace to “arrest” an alleged offender for violation of federal criminal law.
  Federal criminal rules require that, where no federal magistrate is reasonably available, a criminal complaint must be made under oath before a state or local judicial officer.
  Moreover, when a person is arrested without a warrant, a situation likely to occur under the FED UP initiative, the rules require the arresting law enforcement officials to promptly file a complaint satisfying probable cause requirements.
  Read together, these federal criminal rules authorize a state or local judicial officer, in the absence of the reasonable availability of a United States magistrate judge, to determine whether a criminal complaint and affidavit submitted by a federal law enforcement official establish probable cause that the accused has committed a federal criminal violation.  The signature of the state or local judge on the complaint signifies a finding of probable cause by that judge.
 
Assuming probable cause has been established and the justice of the peace signs the complaint, there is no need to issue a warrant for the arrest of persons accused of the violation: the person has already been arrested without a warrant.
  Similarly, there is no need to have the arrestee appear before the justice of the peace, either in person or by videophone: the Constitution does not require that probable cause determinations be made in the presence of the accused.
  Finally, there is no hard and fast rule requiring the justice of the peace: to advise the arrestee of his/her rights, to set bail, or to commit such persons in lieu of bail.  These procedures are generally afforded at an initial appearance and federal statutes permit a delay of the initial appearance for up to three days during which the accused may be detained.
   
To facilitate probable cause evaluations under the FED UP initiative, the USAO DE has provided agents working on the initiative with copies of the attached complaint. The agents have also been instructed to complete and present this form with an affidavit to a Justice of the Peace Court when the agents make a warrantless arrest of a defendant between Friday night and Saturday afternoon during a regular weekend and between Friday night and Sunday afternoon during a three-day holiday weekend.  The accused will not appear before the justice of the peace but rather will be held by agreement between federal law enforcement officials and Delaware detention facilities until they can be presented to the United States Magistrate for an initial appearance. This generally will occur on the first day following the arrest the United States Magistrate is available.  During times other than those noted above, federal agents will continue the practice of presenting complaints to the United States Magistrate for probable cause determinations.

CONCLUSION
The times when the United States Magistrate for the District of Delaware is unavailable for a probable cause determination are limited.  Nevertheless, an arrest may occur at a time when the United States Magistrate is reasonably unavailable to make such a determination within forty-eight hours from the arrest.  For those times, federal law authorizes a Delaware justice of the peace to preside over the submission of complaints accusing persons of federal violations and to determine whether probable cause for those violations exists.  Such a determination will enable federal law enforcement officials to avoid a presumptive deprivation of the accused’s rights under the Fourth Amendment to the United States Constitution. 
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� Gerstein v. Pugh, 420 U.S. 103 (1975).


� See United States v. Carson, 366 F.2d 1151, 1157 (M.D. Fla. 2004):





“A complaint must contain the source of the incriminating information and must detail information that, if true, would directly indicate the defendant committed the crime charged.  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1965125080" ��Jaben v. United States,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1965125080" �� 381 U.S. 214, 223, 85 S.Ct. 1365, 14 L.Ed.2d 345 (1965)�.   It must answer the magistrate judge's hypothetical question:  “What makes you think that the defendant committed the offense charged?”  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1965125080" ��Id.��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1965125080" �� at 224, 85 S.Ct. 1365.�   The intent is to allow the judge to determine if further criminal process is justified.  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1965125080" ��Id.� Here, a warrant was unnecessary because Carson had been taken into custody, however, the magistrate judge's signing of the sworn complaint constitutes an initial finding of probable cause.  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCRPR3&FindType=L" ��Fed.R.Crim.P. 3�, �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCRPR5&FindType=L" ��5(b)�.”





� 18 U.S.C. § 922 (g) (1) & § 924 (a) (2).  In pertinent part, § 922 (g) (1) reads:





(g) It shall be unlawful for any person—





(1) who has been convicted in any court of, a crime punishable by imprisonment for a term exceeding one year;


. . . . .


to ship or transport in interstate or foreign commerce, or possess in or affecting commerce, any firearm or ammunition; or to receive any firearm or ammunition which has been shipped or transported in interstate or foreign commerce.





and § 924 (a) (2) recites: “Whoever knowingly violates subsection (a)(6), (d), (g), (h), (i), (j), or (o) of section 922 shall be fined as provided in this title, imprisoned not more than 10 years, or both.” 


� See, e.g., Gerstein v. Pugh, 420 U.S. 103 (1975)(person arrested without a warrant must be brought before an independent magistrate for a probable cause determination as a condition for significant pretrial restraint).


� County of Riverside v. McLaughlin, 500 U.S. 44, 56 (1991). 


� 500 U.S. at 57.


� Id.


� 18 U.S.C. § 3041. This statute reads:





For any offense against the United States, the offender may, by any justice or judge of the United States, or by any United States magistrate judge, or by any chancellor, judge of a supreme or superior court, chief or first judge of the common pleas, mayor of a city, justice of the peace, or other magistrate, of any state where the offender may be found, and at the expense of the United States, be arrested and imprisoned or released as provided in chapter 207 of this title, as the case may be, for trial before such court of the United States as by law has cognizance of the offense. Copies of the process shall be returned as speedily as may be into the office of the clerk of such court, together with the recognizances of the witnesses for their appearances to testify in the case.


�A United States judge or magistrate judge shall proceed under this section according to rules promulgated by the Supreme Court of the United States. Any state judge or magistrate acting hereunder may proceed according to the usual mode of procedure of his state but his acts and orders shall have no effect beyond determining, pursuant to the provisions of section 3142 of this title, whether to detain or conditionally release the prisoner prior to trial or to discharge him from arrest.





� Fed. R. Crim. Pro. 3: “The complaint is a written statement of the essential facts constituting the offense charged. It must be made under oath before a magistrate judge or, if none is reasonably available, before a state or local judicial officer.” (Emphasis added.) See also United States v. Van Poyck, 77 F.3d 285, 289-90 (9th Cir. 1996)(noting the rules provide that a state or local judicial officer may preside if a federal magistrate is not reasonably available).


� Fed. R. Crim. Pro. 5 (b).


� United States v. Carson, 366 F.2d at 1157.


�  Id.


� United States v. Jones, 824 F.2d 324, 327 (4th Cir. 1987).  In fact, in a typical case, the submission of a complaint and the probable cause determination occurs before the accused is arrested and thus necessarily takes place outside the presence of the accused.


� 18 U.S.C. § 3142 (f).
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