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ISSUE


May cases involving violations of municipal or county codes, ordinances, or regulations be transferred to the Court of Common Pleas from the Justice of the Peace Court?

SHORT ANSWER


No.  11 Del.C. § 5917(c) specifies that the right of transfer to the Court of Common Pleas from the Justice of the Peace Court does not apply to cases involving violations of municipal or county codes, ordinances, or regulations.  

DISCUSSION


The general provision for transfer to the Court of Common Pleas is contained in 11 Del.C. § 5303 which states:

The accused in all criminal cases in which there is a possibility of incarceration or the maximum fine is $15 or more may be imposed where a justice of the peace or alderman or mayor of any incorporated city or town, except the City of Newark, in the county where the charge is brought has jurisdiction to hear and finally determine the matter, may elect at any time prior to day of trial to have the case tried by the Court [of Common Pleas].

However, 11 Del.C. § 5917, which specifically addresses jurisdiction of the Justice of the Peace Court
 to hear violations of municipal and county ordinances, codes, and regulations, states in subsection (c) that “section 5303 of this title shall not be applicable to violations under this section.” Under the principles of statutory construction, the more specific and later enacted statute prevails when there is a conflict between two statutes.  State v. Cook, Del. Supr., 600 A. 2d 352, 355 (1991).  Therefore, the prohibition against transfer to the Court of Common Pleas contained in section 5917(c) prevails over § 5303 in a case involving the violation of a municipal or county ordinance, code, or regulation, heard in the Justice of the Peace Court.

Thus, while a Justice of the Peace must usually advise the accused of the right to transfer the case to the Court of Common Pleas, when the case is one brought under        § 5917, such advice is not appropriate.  11 Del.C. § 5901 states:

In all criminal cases in all counties where a justice of the peace has jurisdiction to hear and determine the matter and the accused has the right to elect to have the case tried by the Court of Common Pleas, every justice of the peace shall advise such accused of the accused’s right to so elect, before the justice shall have jurisdiction to try the case.  (emphasis added)

As can be seen from the language of § 5901, the obligation to advise the defendant of the right to elect to have the case tried by the Court of Common Pleas applies only when such right otherwise exists.  As a defendant does not have a right to transfer a case brought under § 5917 to the Court of Common Pleas from the Justice of the Peace Court, defendants should not be  advised of any right to transfer in these cases.


Defendants will not need to complete the jurisdictional form since they do not have the option of transferring the case to the Court of Common Pleas.  Although defendants will not need to sign the jurisdictional form, judges will still need to advise defendants of the following:

1.
the charge listed on the jurisdictional form;

2.
the penalties listed on the jurisdictional form; and

3.
that they have the right to have an attorney represent them, but that they are not required to have an attorney if they do not choose to have one.


Judges should not advise defendants that an attorney will be appointed for them if they cannot afford one because there is no right to a court appointed attorney when no term of imprisonment will be imposed (pursuant to 11 Del.C. § 5917(a) a justice of the peace may not impose a term of imprisonment for violations of municipal or county codes, ordinances or regulations).  See Legal Memorandum 81-46, The Meaning of Argersinger,Barron, C.M. (March 19, 1981).


Judges should note that they have advised defendants of the charge, penalties and right to an attorney on the bail and disposition sheet and THIS INFORMATION SHOULD BE INCLUDED IN THE NOTES SECTION IN DELJIS.


It is important to remember that § 5917 contains two provisions which mitigate the impact on a defendant of being unable to transfer such cases to the Court of Common Pleas.  First, § 5917(a) prohibits the justices of the peace from  imposing a term of imprisonment for the violation of any municipal or county code, ordinance, or regulation.  Legal Memorandum 99-240, Municipal Ordinances, Griffin, C.M. (July 8, 1999).  Thus, any possible constitutional issues which could have arisen from a term of imprisonment being imposed by a non-law trained judge when the defendant does not have a right to transfer to the Court of Common Pleas are avoided.  See generally Shoemaker v. State, Del. Supr., 375 A. 2d 431, 441 (1977).


Second, § 5917(b) provides a more liberal appeal right for cases falling under      § 5917 than is granted for other Title 11 cases.  Section 5917(b) states: “[E]very person convicted under this section shall have the right to appeal to the Court of Common Pleas of this State."  In contrast, 11 Del.C. § 5920 which governs general appeals under Title 11 states:

From any order, ruling, decision, judgment or sentence of the Court entered in a Justice of the Peace Court in a criminal action pursuant to this title in which the sentence shall be imprisonment exceeding 1 month or a fine exceeding $100, the accused shall have the right of appeal to the Court of Common Pleas in and for the county where the offense was committed.  Such appeal to the Court of Common Pleas shall be tried de novo.

Again, the principles of statutory construction require that § 5917, as the statute specifically addressing violations of municipal and county codes, ordinances, and regulations should prevail over the provisions of § 5920.  Cook, 600 A. 2d at 355.  Thus, any conviction under § 5917, without regard to the amount of fine imposed, may be appealed to the Court of Common Pleas.


In summary, cases involving violations of county or municipal codes, ordinances, or regulations, the defendant does not have a right to elect to transfer the case from the Justice of the Peace Court to the Court of Common Pleas.  However, a Justice of the Peace may not impose any term of imprisonment in such cases.  In addition, the defendant may appeal any conviction to the Court of Common Pleas and is not limited by the requirement of 11 Del.C. § 5920 that a fine exceeding $100 must have been imposed.
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� Because section 5917 addresses only cases heard in the Justice of the Peace Court, it does not affect the right to transfer provided in section 5303 for cases heard in any court other than the Justice of the Peace Court. Defendants having cases heard before an alderman or a mayor, with the exception of the City of Newark, retain the right to transfer to the Court of Common Pleas at any time prior to the day of trial.
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