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RE:
STATUTORY changes effective july 10, 2007 TO THE CONSEQUENCES FOR driving under the influence 

On July 10, 2007, statutes that change some of the consequences for driving under the influence go into effect and will apply to all violations that occur on or after that date.  The most significant changes affect license revocation, eligibility for the first offender election, and the conditions for the issuance of a conditional license.  This memorandum identifies these changes.
License Revocation (21 Del. C. § 4177A)

There are five changes to the statutory framework under which the Secretary of the Department of Transportation (“Secretary”) must revoke the licenses or driving privileges of drivers convicted of driving under the influence.  First, for a driver’s first offense, the statute sets up graduated periods of revocation depending on the level of blood alcohol concentration (“BAC”).  Previously, the law had required a twelve month revocation for a first offense across the board.  Now, depending on the BAC level, the revocation period for the first offense lasts twelve, eighteen, or twenty-four months.  
Second, for a second or subsequent offense, the threshold BAC level for the shortest period of revocation has been lowered.  Under the previous law, the threshold was a BAC of less than .16.  Now it is a BAC of less than .15.

Third, the statutory changes increase the shortest revocation period for a second offense.  Under the old law, the shortest length of revocation for a second offense was eighteen months.  Now, it is twenty-four months.

Fourth, the 2007 amendments establish a greater revocation period for a fourth offense and subsequent offense.  Previously, such offenses merited the same revocation periods set out for a third offense.  The new statute specifies that, no matter what the BAC level, a fourth or subsequent offense shall prompt a sixty month revocation.

Finally, for the first through third offenses, the law provides a revocation period for those offenders who refused to submit to BAC testing.

The details of these changes appear in the following table:

Comparison of Revocation Provisions
	
	Old § 4177A
	New § 4177A

	First Offense
	12 months
	BAC Level

Months

< .15

12

betw .15 - .19

18

= or > .20
24
refused BAC test
24


	Second Offense
	BAC Level

Months

< .16

18

betw .16 - .19

24

= or > .20

30

	BAC Level

Months

< .15

24

betw .15 - .19

24

= or > .20

30

refused BAC test

30



	Third Offense
	BAC Level

Months

< .16

24

betw .16 - .19

30

= or > .20

36


	BAC Level

Months

< .15

24

betw .15 - .19

30

= or > .20

36
refused BAC test

36



	Fourth or Subsequent Offenses
	Same as Third Offense
	60 months


Note:  Italicized entries represent changed provisions.
First Offenders (21 Del. C. § 4177B)
With one notable change, the eligibility criteria for the first offense election remain the same.  The change in the statute now specifies that the offender’s blood alcohol concentration must be less than .15 at the time or within fours hours of driving.
     So a person may qualify at the time of arraignment if the person:

1.
Has never had a previous or prior conviction or offense in any jurisdiction:
a.
For reckless driving alcohol related or driving under the influence, whether by conviction or some other adjudication of guilt or delinquency;
b.
For any crime involving the death of a person caused by driving where being under the influence or having a prohibited alcohol concentration was an element of the offense, whether by conviction or some other adjudication of guilt or delinquency;
c.
Requiring participation in a course of instruction or program of rehabilitation or education for reckless driving or driving under the influence, regardless of the existence or validity of any accompanying plea or adjudication of guilt; or
d.
For which the person was required or permitted to apply for, enroll in, or otherwise accept first offender treatment or other diversionary program pursuant to a court order, a conditional adjudication of guilt, or any agreement sanctioned by a court;

2.
Had not accumulated three or more moving violations within two years of the date of the offense in question;

3.
Was not, with respect to the offense in question, involved in an accident resulting in injury to any other person;

4.
Did not have an alleged blood alcohol concentration of .15 or greater at the time or within fours hours of driving;

5.
Was not, at the time of the offense, driving without a valid license or under a suspended or revoked license; and

6.
Is not subject to enhanced penalties under 21 Del. C. § 4177 (d) (5) for carrying a child on or within a vehicle while driving under the influence.  


As under the previous statute, if the offender meets these criteria and consents, the court may defer further proceedings and place the offender on probation without entering a judgment of guilt.
Conditional Licenses (21 Del. C. § 4177C)
Subsection (b)

The 2007 amendments rewrite subsection (b) of § 4177C.  The provisions of the former version set out the conditions under which offenders may apply for a driver’s license.  The new version deals only with first offenders who have opted for the First Offense Election – Ignition Interlock Device Diversion under § 4177B(g) and specifies the terms under which such offenders may apply for an ignition interlock device (“IID”) license.  According to those terms, a first offender enrolled in a course of instruction and program of rehabilitation pursuant to §§ 4177B(g) and 4177D “shall be permitted to apply for an ignition interlock license” so long as: 1) at least one month has elapsed since the effective date of revocation, and 2) the offender surrenders all licenses to the Division of Motor Vehicles (“DMV”) prior to the issuance of the IID license.
Subsection (c)  
This subsection was rewritten to address first offenders who do not qualify under subsection (b) because their BAC level was .15 or greater or they refused a chemical test.  Under the new law, a first offender sentenced under § 4177(d) who is enrolled in a course of instruction and/or program of rehabilitation pursuant to § 4177D and whose BAC met that level shall have an ignition interlock device installed on at least one vehicle the offender owns.
  The offender may be eligible to apply for an IID license if: 1) at least one month has elapsed since the effective date of revocation, and 2) the offender surrenders all licenses to DMV prior to the issuance of the IID license.

New Subsection (d)

The 2007 amendments add a new subsection (d) to § 4177C.  It mandates the installation of ignition interlock devices on all vehicles registered in the name of a person who, as a second or subsequent offender, was sentenced under § 4177(d).
  This installation is to occur twelve months from the effective date of the offender’s license revocation.  Such offenders may be eligible to apply for an IID license provided: 1) they have satisfactorily completed a course of instruction and/or program of rehabilitation pursuant to § 4177D, 2) at least twelve months have elapsed from the effective date of revocation, and 3) they have surrendered all licenses to DMV prior to issuance of the IID license.

New Subsection (e)

This new subsection establishes conditions under which offenders are permitted to apply for reinstatement of their drivers’ licenses or driving privileges.  The offender must have satisfactorily completed a course and/or program established pursuant to § 4177D and must have paid all fees under a schedule established by the Secretary.  In addition, the subsection requires that certain periods of time must have lapsed from either the date of license revocation or the date of installation of an IID and the issuance of an IID license.  These time periods vary based on the number of offenses and the level of BAC.
� 21 Del. C. § 4177B (a) (4) (Supp 2006).  The previous version of this subsection allowed a BAC of less than .16. 


� If the offender has no vehicle registered in his or her name, the device may be installed on a vehicle owned by another person.  See 21 Del. C. § 4177C (c) (Supp. 2006).


� As with first offenders, the device may be installed on a vehicle owned by some other person if the offender has no vehicles registered in the offender’s name.  See 21 Del. C. § 4177C (d) (Supp. 2006).
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