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RE:
DETERMINING WHEN THE APPEAL PERIOD BEGINS FOLLOWING JUDGMENT ON SUMMARY POSSESSION
ISSUE

When does the appeal period from a judgment on summary possession begin to run under 25 Del. C. §5716 (2004)? 
DISCUSSION
As a general rule, only final judgments are appealable.  A final judgment “is generally defined as one that determines the merits of the controversy or defines the rights of the parties and leaves nothing for future determination or consideration.”
  Determining when the appeal period begins to run is necessarily tied to the entry of a final judgment. The time for appeal cannot begin to run before the parties have an appealable order.  They would not actually be able to appeal before a final judgment is received, as the appellate court will dismiss an appeal if it is brought from anything other than a final judgment.
Moreover, since the final judgment leaves nothing for future determination and thus defines the issues for appeal, nothing is gained by delaying the running of the time for appeal beyond the date the court enters a final judgment.  As a result, the time to take an appeal begins to run when the trial court has issued a final judgment.  Under the Justice of the Peace Court Civil Rules, the first day counted toward the period in which the appeal must be taken is the day after the date of final judgment.

One of the statutes applicable to judgments in summary possession proceedings is 25 Del. C. §5716 (2004).  It reads:
When a final judgment is rendered in favor of the plaintiff in a proceeding brought against a tenant for failure to pay rent and the default arose out of a good faith dispute, the tenant may stay all proceedings on such judgment by paying all rent due at the date of the judgment and the costs of the proceeding or by filing with the court an undertaking to the plaintiff, with such assurances as the court shall require, to the effect that defendant will pay such rent and costs within 10 days of the final judgment being rendered for the plaintiff. At the expiration of said period, the court shall issue a warrant of possession unless satisfactory proof of payment is produced by the tenant.
Against the backdrop of the “final judgment” rule, this statute creates several possible outcomes outlined below. 
QUESTIONS AND ANSWERS
A.
When does the time for appeal commence following the court’s determination that the tenant failed to pay rent without having a good faith dispute?

If the court finds that a tenant failed to pay rent without having a good faith dispute, the court will enter a “final judgment determining the rights of the parties.”
  Because there is no finding of a good faith dispute, the tenant lacks the option under §5716 to pay the rent within ten days and since nothing is left for future determination, the time for appeal begins to run as of this final judgment. 


The General Assembly’s use of the term “final judgment” in §5716 strongly suggests that it intended this “final order” to be appealable.

B.
When does the time for appeal commence following the court’s determination that the tenant failed to pay rent due to a good faith dispute?


When a tenant fails to pay rent, but the default arises out of a good faith dispute, the court will enter a final judgment noting its good faith dispute finding.  At this point, there are three possibilities; the first two are explicit in the statute and the last is implicit: a) the tenant will pay all the rent due together with the costs; b) the tenant will file with the court an undertaking assuring that he or she will pay such rent and costs within ten days of the final judgment; and c) the tenant will neither pay nor file an undertaking.


Under (a) and (b), “all proceedings” on final judgment are stayed.  Presumably, the term “all proceedings” includes the running of the time for appeal and the filing of an appeal itself.  If the tenant does not pay all rent due plus court costs within the ten day period, the court shall issue a warrant of possession.  Since the issuance of a warrant of possession is a “proceeding” on the final judgment, the stay, out of necessity, must be dissolved by operation of law upon the expiration of ten days without the tenant having paid.  Once the stay is dissolved, the appeal period begins to run.

Under (c), the stay provided under §5716 never goes into effect.  The stay only occurs if the tenant pays or files an undertaking at some point during the stay period.  Under (c) the tenant neither pays nor files.  Since no stay goes into effect, the appeal period begins to run from the final judgment.

C.
When does the time for appeal commence if the judgment is in favor of the tenant in possession?


If the final judgment is issued in favor of the tenant in possession, §5716 does not apply, as this statute only applies if judgment is in favor of the plaintiff.  In this case, the appeal period would begin to run from the entry of the final judgment in favor of the tenant.
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� Tyson Foods, Inc. v. Aetos Corp., 809 A.2d 575, 579 (Del. 2002).


� See Rule 6, Justice of the Peace Court Civil RULES (“In computing any period of time prescribed or allowed by these Rules, by order of Court, or by any applicable statute, the day of the act, event, or default from which the designated period of time begins to run shall not be included unless specifically included by statute, order, or rule.”). 


� See 25 Del. C. §5711 (2004).  Properly interpreting §5716, a Justice of the Peace Court may find that no good faith dispute justified a tenant’s failure to pay rent and deny a stay under that statute.  See � HYPERLINK "http://web2.westlaw.com/result/result.aspx?docsample=False&sv=Split&service=Find&n=1&serialnum=1990113301&mt=Delaware&fn=_top&vr=2.0&cxt=RL&findtype=F&rlt=CLID_FQRLT26329306&rp=%2fFind%2fdefault.wl&cite=1990+WL+104994&cnt=DOC&rs=WLW6.06&ss=CNT" \t "result" �Coverdale v. Justice of Peace Court of State In and For Sussex County No. 1�, Del.Super., C.A. No. 89M-DE-1, Graves, J., 1990 WL 104994  (July 13, 1990) (denying petition for a writ of mandamus or prohibition).  
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