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ISSUE


Gina Girlfriend breaks up with Bobby Boyfriend.  The next day, Bobby sees Gina going to dinner with Danny Date.  Bobby, who is with his friend Ted Third party, is furious that Gina is now dating Danny.  Bobby flies off the handle and tells Ted that he is going to shoot Gina if he sees her with Danny again.  Ted is very concerned about this threat and tells Gina about it the next day.   Gina reports this to the police who seek a warrant against Bobby for terroristic threatening.  Can the judge issue a warrant for terroristic threatening since the threat was made to a third party and not directly to Gina, who was the person who was threatened?

SHORT ANSWER


Yes.  The judge may issue a warrant even though the threat was not made directly to the person who was threatened.  Although I have been unable to find any Delaware caselaw on this issue, caselaw from other jurisdictions states that a threat need not be communicated directly to the person threatened in order to constitute terroristic threatening.  Therefore, the judge can issue a warrant for a threat made to a third party.

DISCUSSION


Section 621(a)(1) of Title 11 provides that “A person is guilty of terroristic threatening when he or she….threatens to commit any crime likely to result in death or in serious injury to person or property.”  The language of the statute, itself, does not specify that the threat must be made directly to the person to whom the threat is addressed.   Although I have not been able to find any Delaware caselaw concerning this issue, caselaw from other jurisdictions which have terroristic threatening statutes support the view that a threat to a third party, rather than to the threatened person directly, can constitute the offense of terroristic threatening.


One such case is State v. Alston, 865 P. 2d 157 (Haw. 1994).  In that case, Alston was seated in a restaurant and threatened a waitress who was scheduled to be a witness against him in court.  Two police officers were present and asked him to come outside with them.  While outside, Aston pointed at the waitress through the window and said angrily to the officers that he was “tired of that bitch” and that if he were arrested, he would “go home and get his pistol and tie up this end once and for all.”  Immediately thereafter, two women approached.  He told one of them, who was his girlfriend, “to go home and get his gun and he would take care of that fat bitch once and for all”. 


Alston was charged with intimidation of a witness for the threats made directly to the waitress and with terroristic threatening for the threats to the waitress made in front of the two police officers.  Alston argued that the threats made in front of the officers could not constitute terroristic threatening because the threat was never communicated to the person to whom the threats were made.  The Hawaii Supreme Court found that the threat did not need to be communicated to the victim and stated:


The dispositive issue presented here is whether a terroristic threatening may occur if the threat is never communicated to the person against whom the threat was made.
  In essence, Alston submits that “threaten” means directly communicating a threat to the victim.  We disagree.

In State v. Meyers, 72 Haw. 591, 825 P. 2d 1062 (1992), we stated:

To “threaten” is to “utter a threat against”  Random House Dictionary of the English Language 1975 (1987).  A “threat,” in turn, is defined as “[a] communicated intent to inflict physical or other harm on any person or property.”  Black’s Law Dictionary 1480 (6th ed. 1990).  To be subject to criminal prosecution for terroristic threatening, therefore, the threat must be conveyed to either the person who is the object of the threat or to a third party.  An uncommunicated threat, by definition, cannot threaten…[A] person making threats does not commit a crime until the threat is heard by one other than the speaker.”  United States v. Baish, 460 A. 2d 38, 42 (D.C. 1983).


Alston does not dispute that the challenged statements were threats.  Clearly, Alston’s statements that he would “get his gun” and “take care of that fat bitch once and for all” expressed an intent to inflict physical harm.  The evidence indicated that Alston’s threats were communicated to third parties, namely, officers Medeiros and Gooch.  Therefore, the challenged statements were evidence that Alston had threatened Calvin.


Thus, the Hawaii Supreme Court held that a threat does not need to be made directly to the threatened person – or even communicated to the threatened person – in order for there to be a charge of terroristic threatening.  See also Hawaii v. Chung, 862 P. 2d 1063 (Haw. 1993) (threats made by a teacher (while holding a clip of bullets) against the principal in front of other teachers, but without principal present, constituted terroristic threatening).


Another state which considered this question also reached the conclusion that the threat did not need to be communicated directly to the threatened person.  In Richards v. State, 585 S.W. 2d 375, 585 S.W. 2d 375 (Ark. Ct. of App. 1979), the defendant, Richards, was a disgruntled previous employee who made a threat against a current employee, Mr. Roberts. The threat was made in front of a third party and out of the hearing of Mr. Roberts.   Referring to Mr. Roberts, the defendant said (while holding a gun):  “You’d better get that s.b. out of here or I’m going to shoot him.”  The third party promptly communicated the threat to Mr. Roberts.


On appeal, the defendant challenged his conviction based upon the lack of direct communication of the threat to the victim.  The Court stated:


Appellant questions whether the statute here involved is violated absent the threat being communicated by the accused directly to the person threatened.  Ark. Stat. Ann. s. 41-1608(1) reads:

A person commits the offense of terroristic threatening if with the purpose (of) terrorizing another person he threatens to cause death or serious physical injury or substantial property damage to another person.

There is no language in the statute indicating the threat must be communicated by the accused directly to the person threatened to constitute a violation.


In addition, the Kentucky Supreme Court has noted that the 1974 Commentary to its terroristic threatening statute specified that the offense can be committed even if the victim has no knowledge of the threat.  See Brock v. Commonwealth, 947 S.W. 2d 24, 31 (Ky 1997).

CONCLUSION


Because there is nothing in the Delaware Terroristic Threatening Statute (11 Del.C. § 621) which requires an applicable threat (a threat to commit a crime likely to result in death or in serious injury to person or property) to have been made directly to the threatened person, a threat made in front of a third party who later communicates it to the victim can constitute terroristic threatening.
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� The Hawaii statute, HI ST § 707-715 states in pertinent part:





   A person commits the offense of terroristic threatening if the person threatens, by word or conduct, to cause bodily injury to another person or serious damage to property of another or to commit a felony:





(1)  With the intent to terrorize, or in reckless disregard of the risk of terrorizing, another person…





The Hawaii statute, as does, the Delaware statute relies on the meaning of  “threaten” and does not specifically require that the threat by made to the person who is threatened.  (The Hawaii statute, unlike the Delaware statute, requires intent to terrorize or reckless disregard.)


� The Kentucky statute states in pertinent part:


(1)  Except as provided in KRS 508.075 [Terrorist Threatening in the First Degree] or 508.078 [Terroristic Threatening in the Second Degree], a person is guilty of terroristic threatening in the third degree when:


	(a)  He threatens to commit any crime likely to result in death or serious physical injury to another person or likely to result in substantial property damage to another person…


� In the event that a terroristic threatening charge in which the threat has been made in front of a third party and not in front of the victim comes to trial, the testimony of the threatened person may be classed as hearsay because it would be introduced for the truth of the matter asserted – i.e., that the defendant had made the threatening statement.  (However, if the threat were communicated by the third party to the victim shortly after it was made and in the excitement and stress of the event, the threatened person’s statement would generally qualify as an excited utterance and would constitute an exception to the hearsay rule.  See Delaware Rules of Evidence, Rule 803(2).)  The testimony of the third party would not be hearsay because the third party would have heard the threat and the threat would be introduced only for the fact that it was made and not for the truth of the matter asserted.   See State v. Chung, 862 P. 2d 1063, 1069, fn. 7 (Haw. 1993) (statements made by one teacher to other teachers regarding his intent to shoot the principal were not hearsay because they were not introduced for their truth, but for the fact that they had been made.) 
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� In the event that a terroristic threatening charge in which the threat has been made in front of a third party and not in front of the victim comes to trial, the testimony of the threatened person may be classed as hearsay because it would be introduced for the truth of the matter asserted – i.e., that the defendant had made the threatening statement.  (However, if the threat were communicated by the third party to the victim shortly after it was made and in the excitement and stress of the event, the threatened person’s statement would generally qualify as an excited utterance and would constitute an exception to the hearsay rule.  See Delaware Rules of Evidence, Rule 803(2).)  The testimony of the third party would not be hearsay because the third party would have heard the threat and the threat would be introduced only for the fact that it was made and not for the truth of the matter asserted.   See State v. Chung, 862 P. 2d 1063, 1069, fn. 7 (Haw. 1993) (statements made by one teacher to other teachers regarding his intent to shoot the principal were not hearsay because they were not introduced for their truth, but for the fact that they had been made.) 
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