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A number of questions have arisen concerning arrest warrants and criminal summonses.  This legal memorandum addresses these issues, using a question and answer format.

What is an arrest warrant?

Under the United States and Delaware Constitutions, an arrest warrant may issue only upon a showing of probable cause, established with a sworn complaint or sworn testimony detailing the underlying facts and circumstances.  Cf. Caulk v. Municipal Court for the City of Wilmington, Del. Supr., 243 A.2d 707, 708 (1968).  For a warrant to be issued, there must be probable cause to believe that an offense has been committed and that the defendant has committed it.  J.P. Crim. R. 4(a).  The arrest warrant commands that the defendant be arrested and brought before the Court and the defendant, once arrested, must be brought before the Court without unreasonable delay.  J.P. Crim. R. 4(c)(1); 11 Del.C.§1909.

How does a criminal summons differ from an arrest warrant?

1.
A criminal summons is for a later date.  A criminal summons differs from an arrest warrant in that a summons requires the person to whom it is directed to appear in court at a later date, while a warrant permits a peace officer to bring forthwith to court the person named in the warrant.  See 11 Del.C. § 1907(a) (showing the form for a criminal summons, which states:  “You are hereby directed to appear at the time and place designated above to stand trial for the offense indicated.”) and 21 Del.C. § 703(c) (“The officer shall take the person arrested without a warrant, or shall summon the person arrested to appear at a subsequent date, before a Justice of the Peace Court….”)  As discussed below, a warrant (including an affidavit of probable cause) also serves as the complaint when a warrantless arrest is made.

2.
A criminal summons may be issued by a peace officer.  A criminal summons may be issued either directly by a peace officer or at the discretion of the Court.  11 Del.C. § 1907 and J.P. Crim. R. 4(a).  In contrast, a warrant may only be issued by the Court.  J.P. Crim. R. 4(a).

3.
A criminal summons issued by a peace officer does not require an affidavit of probable cause.  A criminal summons, issued by an officer, whether “on the scene” or pursuant to 11 Del.C. § 1907(a)(2), does not require an affidavit of probable cause.   A warrant, whether issued prior to arrest or as a Rule 5(a) complaint following a warrantless arrest, requires an affidavit of probable cause.  Justice of the Peace Court Criminal Rules 4(a) and 5(a).

When may a peace officer properly issue a summons in Title 11 and Title 21 cases?


Pursuant to 11 Del.C. § 1904(a) and §1907(a), a peace officer may properly issue a summons for:

(1) any misdemeanor committed in the officer’s presence; 

(2) a misdemeanor occurring outside of the officer’s presence if the 

misdemeanor 

(a) was committed in another state and the law enforcement

officers of that state request an arrest in Delaware in order to 

apprehend the defendant; 

(b) was for shoplifting if a store employee observed the shoplifting and the alleged shoplifter is still in the store; 

(c) involved the threat of or actual physical injury, or illegal sexual contact or attempted sexual contact; 

(d) was a violation of a protective order issued by Family Court or by a court of any other state, territory, or Indian nation; or

(e) occurred on school property.

In addition, the officer must not be taking the person forthwith to the Court. A peace officer may issue a summons either “on the scene” or, upon the release of a person in accordance with 11 Del.C. § 1908(a)(2).
  Pursuant to 21 Del.C. § 703(b), an officer may issue a summons for Title 21 or municipal traffic violations instead of taking a person forthwith to the Court when a warrantless arrest has been made.

What is a “forthwith summons”?  

Although the term “forthwith summons” has been used in recent years, there is no provision in the Delaware statutes or court rules for such a summons in criminal or traffic cases.   11 Del.C. § 1907, which governs criminal summonses, provides only for the appearance of the defendant in court at a later date.  The form for the summons given in §1907 states:  “You are hereby directed to appear at the time and place designated above to stand trial for the offense indicated.”  Similarly, with regard to Title 21 offenses, 21 Del.C. § 703(c) states that instead of taking the arrested person forthwith to the Court, the officer may “summon the person arrested to appear at a subsequent date.”  Thus, Delaware law does not permit using a criminal summons to bring a defendant forthwith to the Court.

Because a “forthwith summons” does not exist under Delaware criminal law, a defendant brought before a justice of the peace on a “forthwith summons” has actually been brought before the Court on a warrantless arrest and Justice of the Peace Court Criminal Rule 5(a) which covers procedures upon a warrantless arrest should be followed. 

In a letter to law enforcement agencies throughout the State, dated June 23, 1999, the Delaware Attorney General’s Office clarified that a summons should not be used to take a person into custody and bring him or her before a magistrate.  In that letter, Ferris Wharton requested law enforcement agencies to comply with this procedure and stated: 


Recently the Superior Court heard a petition for a writ of habeas corpus filed on behalf of a defendant who was arrested without a warrant.  The arresting officer, pursuant to 11 Del.C. § 1907, gave the defendant a written summons.  Instead of releasing the defendant pursuant to 11 Del.C. § 1908, the officer took the defendant to Justice of the Peace Court where bail was set.  Apparently, this incident was not an isolated one since the defendant’s attorney attached to the petition a list of 20 similarly situated defendants.  Sixteen of them were arrested since April 1, 1999.  The cases are not limited to any single police agency.

Criminal Rule 4 [fn.1] sets forth the procedure to be followed when a police officer either obtains an arrest warrant or issues the defendant a summons.  Arrest warrants issue upon probable cause determinations made by judicial officers, and are necessary when a defendant is taken into custody.  It is not proper for an officer to give a defendant a summons and then take that person into custody for the purpose of setting bail.  In those cases where an officer has made a lawful arrest without a warrant, and the officer desires that bail be set, that officer must not issue the defendant a summons, but rather must obtain a probable cause determination from a magistrate.  That means that the officer must apply to a magistrate for an arrest warrant.  Needless to say, the defendant must be taken before a magistrate without unreasonable delay.


Please take whatever steps are necessary to insure that those under your command comply with the above procedure.

[fn.1]
The rule is substantially the same for the Superior Court, Court of Common Pleas and the Justice of the Peace Court.
A police officer has brought a defendant to court on a “forthwith summons” and requests that secured bail be set.  May the justice of the peace do so on the basis of the forthwith summons?

No.  Bail may not be set unless probable cause is established and a warrant is issued.   As was seen above, under Delaware law, a defendant brought in on a “forthwith summons” has, in reality, been brought in on a warrantless arrest and Justice of the Peace Court Criminal Rule 5(a) applies.  Justice of the Peace Court Criminal Rule 5(a)
 states:  “If a person arrested without a warrant is brought before a Justice of the Peace, a complaint shall be filed forthwith, which shall comply with the requirements of Rule 4(a) with respect to the showing of probable cause.”  Rule 4(a) provides that the probable cause showing must indicate that there is probable cause to believe that an offense has been committed and that the defendant has committed it. 

Criminal Rule 5(a) creates protections beyond those contained in Gerstein v. Pugh, 420 U.S. 103, S. Ct. 854 (1975), in which the United States Court held that a determination of probable cause must be made before any significant pretrial restraint on liberty is imposed.  In Gerstein, Florida procedures were challenged whereby a person arrested without a warrant and charged by information could be jailed or subjected to other restraints pending trial without any opportunity for a determination of probable cause.  The practice was defended on the basis that the information itself was a determination of probable cause that furnished sufficient reason to detain a defendant pending trial. This rationale was rejected by the United States Supreme Court, which held that prosecutorial judgment standing alone does not meet the requirements of the Fourth Amendment that a prompt probable cause hearing must be held before any significant restraint on liberty is imposed upon a defendant.

The United States Supreme Court, stated that a determination of probable cause is required only for suspects who suffer a significant restraint on liberty other than the condition that they appear for trial, but did not specify what types of pretrial release, if any, would constitute a significant restraint on liberty.  Because secured bail creates the possibility of incarceration if bail is not posted, secured bail may well constitute a significant restraint on liberty such that the constitutional requirement for a probable cause hearing under Gerstein would be implicated.

However, even apart from the constitutional requirements of Gerstein, the filing of a probable cause complaint at the initial appearance following a warrantless arrest is required by Rule 5(a), as discussed above.  Accordingly, the Court holds a probable cause hearing at the initial appearance.  See discussion in United States v. Fernandez-Guzman, 7th Cir., 577 F. 2d 1093, 1098, fn. 4 (1978), cert. den. 439 U.S. 954, 99 S. Ct. 357, 58 L.Ed. 2d 345 (discussing the same requirement under Rule 5(a) of the Federal Rules of Criminal Procedure).   Thus, both Rule 5(a) and, most likely, the United States Constitution, require that a finding of probable cause be made if secured bail is to be required for release of a suspect.

A police officer has brought a suspect to court on a “forthwith summons” or otherwise on a warrantless arrest and is unwilling to write an affidavit of probable cause.  The officer says that a probable cause affidavit is not necessary because he is only requesting unsecured bail.  May the justice of the peace set unsecured bail?  If not, should the justice of the peace release the person on his or her own recognizance instead?
Neither setting unsecured bail nor releasing the person on his or her own recognizance is appropriate in this situation.  While the establishment of probable cause may not be required by the Constitution in this situation (because there would be no risk of continuing custody), Delaware Court Rules require the establishment of probable cause whenever a person is brought before the Court following a warrantless arrest.  When an individual is brought before the Court on an initial appearance following a warrantless arrest, Rule 5(a) requires that a complaint be filed showing probable cause.  If the justice of the peace cannot determine that probable cause existed for the arrest either because there is an insufficient showing in the statement of probable cause or because the officer declines to prepare a probable cause statement, the justice of the peace should dismiss the complaint.  Thus, neither unsecured bail nor release on a recognizance bond should be imposed in this situation.   

Does this apply to traffic offenses when the person is brought forthwith to the Court?
Yes.  There are no separate court rules that make the bringing of a person forthwith any different for traffic offenses than for other offenses.  It is the bringing of the person forthwith (instead of issuing a summons) which triggers the provisions of Rule 5(a).   The underlying offense is not relevant.  Cf. State v. Gonzalez, 556 A. 2d 323, 330 (N.J. Supr.1989) (“In determining whether a probable cause finding is necessary, the focus of this balancing is always on the intrusiveness of the process charging the offense, and not on the seriousness of the consequences that would result in the event of a conviction.”)  Therefore, Rule 5(a) requires that a complaint including an affidavit of probable cause be filed when a person is brought forthwith on a traffic charge. 

What is the Form of the complaint that must be filed under Rule 5(a) following a warrantless arrest?


The form of complaint required by the Court when a person arrested without a warrant is brought forthwith to the Court is the Complaint and Warrant. 

Does the Court have the authority to prescribe the form of the complaint that is used by an officer after a warrantless arrest?
Yes.  Courts may prescribe matters of procedure through Court Rules.  (The Justice of the Peace Court Rules of Criminal Procedure are based on the Superior Court Rules of Criminal Procedure, which, in turn are based on the Federal Rules of Civil Procedure.)

The form of a complaint or warrant may be prescribed through the Court’s rule-making authority.  Justice of the Peace Court Rule 4(c) currently prescribes the general form for an arrest warrant.  However, the Court has the authority to prescribe specific forms.  Cf. Brown v. State, Del. Supr., 245 A. 2d 925, 927 (1968) (referring to earlier version of the Justice of the Peace Court Rules in which the actual form of the complaint and warrant required to be used was attached to the Rules).  

If a justice of the peace decides that a warrant should issue instead of a summons which has been requested by a law enforcement officer, any paper summons (if not requested through the automated system) should be returned to the officer without a judge’s signature or court seal.  It would be treated in the same manner as if the summons/warrant were denied.

When may a justice of the peace issue a summons?
The justice of the peace may, in his or her discretion, determine that the situation is not an appropriate one for the issuance of a warrant and may decide instead, to issue a summons instead of a warrant.  Justice of the Peace Court Criminal Rule 4(a) (“A summons instead of a warrant may issue in the discretion of the Justice of the Peace.”).  For example, as stated in Policy Directive 80-15, Requirements for the Issuance of Warrants and Summons, Barron, C.M. (Sept. 29, 1980), the justice of the peace should generally issue a summons instead of a warrant when a complainant appears at the Court seeking a warrant and the complaint concerns a minor neighborhood type of complaint not involving a Class A misdemeanor.  However, in cases involving any physical injury or the threat of imminent physical injury, such as domestic violence situations, or when a Class A misdemeanor is involved, upon a finding of probable cause, the justice of the peace should issue a warrant.  Of course, every situation is unique and the justice of the peace should always use his or her discretion in determining the appropriate course of action, balancing the need to ensure that the defendant appears and threat to the community with the rights of the accused.
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� 11 Del.C. § 1908(a) states:





	Any officer in charge of a police department or any officer delegated by the officer may release, instead of taking before a magistrate, any person who has been arrested without a warrant by an officer of that department whenever:


	(1)  The officer is satisfied either that there is no ground for making a criminal complaint against the person and no further proceedings are desirable; or


	(2)  The person was arrested for a misdemeanor and has signed an agreement to appear in court at a time designated, if the officer is satisfied that the person is a resident of the State and will appear in court at the time designated.


� Justice of the Peace Court Criminal Rule 5(a) is substantially the same as Criminal Rule 5(a) of the Superior Court and Court of Common Pleas.
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